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“POLITICAL FREE SPEECH IN NEW ZEALAND: DANGEROUS BEAST 

OR ENDANGERED SPECIES?” 
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To be completely frank at the outset, I must confess to feeling rather cheated.  When I accepted the Law School’s invitation to speak on political freedom of expression and the Electoral Finance Act 2007 (“the EFA”), I was looking forward to regaling you with clever hypothetical examples, showing how ridiculous the EFA’s operation in practice could be.  The intervening period, with a continuous stream of real absurdities, has completely stolen my thunder.  

The EFA has been impacting on politicians and political parties of all stripes.  Most satisfyingly, it has thus far particularly affected and embarrassed those political parties and politicians who voted in support of it.  The main problem has been the requirement imposed by section 63(2)(a) EFA, that an “election advertisement” contain a statement that sets out the name and address of the promoter authorising the advertisement.
  This, coupled with the breadth and vagueness of the section 5 definition of “election advertisement”, has caused politicians ongoing grief.  

Let me provide a few illustrations: 

· A fridge magnet distributed by Justice Minister Annette King to her Wellington constituents was found by the Chief Electoral Officer
 not to constitute an election advertisement, with the consequence that it was not required to carry promoter’s authorisation and details (“a promoter statement”). 

· A VW van driven by another Cabinet Minister, Trevor Mallard, which (like the fridge magnet) had “New Zealand Labour” and a Labour Party logo sign-written on it, was found by the Chief Electoral Officer to be an election advertisement, thus breaching the EFA and requiring a promoter statement. The only possible conclusion: “size matters”. 

· The taxpayer-funded booklet “We’re Making a Difference”, published and distributed last year, with (allegedly) limited numbers also distributed by Labour this year (within the EFA’s “regulated period”), was found by the Electoral Commission to be an election advertisement and thus in breach of the Act for want of a promoter statement.
 

· Act MP Heather Roy’s weekly email newsletter was found by the Chief Electoral Officer to breach the EFA, as an election advertisement lacking a promoter statement.  

· References to the “Labour-led Government” were removed from the recent Budget presented by Minister of Finance Michael Cullen, lest the Budget itself be found to be an election advertisement in terms of the EFA.

· My personal favourite: Green Party supporters planning to re-cycle their “Vote Green Party” T-shirts from the last election have been issued with iron-on transfers providing promoter details, with a view to making them EFA-compliant.  

· Ministerial press releases communicating Ministry or Departmental achievements, and individual political party logos themselves, have been the subject of question and may yet be found to be in breach of the Act.

Prior to the EFA, the Electoral Act dealt with advertising by and election expenses of political parties and candidates.
  The regulated period in which the restrictions on political party and candidate election expenditure applied was limited to the three months immediately preceding polling day.  By contrast, under the EFA, the “regulated period” is likely to be much longer – running in an election year from 1 January until the close of polling day.
 In addition to the above restrictions, under the Electoral Act political parties were required by sections 214F – 214L to disclose donations exceeding $10,000 from any one individual in any one calendar year. As we shall see, the EFA now lays down the rules governing election advertisements by political parties and candidates and regulates their respective “election expenses”.

In sharp contrast with the previous regime under the Electoral Act, the EFA also imposes significant restrictions and burdens on the general public (including private bodies corporate and associations of individuals) in relation to expenditure on and publication of election advertisements in the regulated period preceding an election. As well, sub-parts 1 – 5 of Part 2 of the Act regulate donations and contributions to candidates, political parties and listed third parties.  Being concerned with political freedom of expression rather than political and electoral financing as such, this paper will not address the donations and contributions regime introduced by the EFA. 

According to an opinion piece recently published in the New Zealand Listener,
 the effect of the EFA has been to make political parties so nervous about breaching the spending caps set down in the Act that they are holding back on campaigning, by both parties and individual candidates, until much nearer to the (as yet unannounced) general election date.  The Listener article castigates this situation as “robbing voters of the opportunity to be informed”.  

Thanks in large measure to strenuous and repeated expressions of outrage from the news media, in particular the New Zealand Herald, the EFA’s many absurdities and shortcomings have regularly been highlighted and held up to ridicule.  Certainly, there is plenty to make fun of.  But it is a separate question whether the EFA constitutes, in whole or in part, an unjustifiable limitation on the right of political freedom of expression.  The point of this address is to examine that question, in greater detail than is possible in the news media.  

Justified Limitations on Freedom of Expression

It is a truism that individual rights such as freedom of expression are not absolute, and may be subject to statutory or other restrictions in the greater public interest.  The New Zealand Bill of Rights Act 1990 (“the Bill of Rights”), along with other human rights instruments, recognises this proposition.  Section 14 states: 


Freedom of expression - Everyone has the right to freedom of expression, including the freedom to seek, receive, and impart information and opinions of any kind in any form. 

However, that right is qualified by section 5, the “justified limitations” provision, which provides that the rights and freedoms contained in the Bill of Rights “may be subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society”.  

Does the EFA withstand scrutiny in terms of this standard, in light of international standards elaborated upon by caselaw in other comparable jurisdictions?  The obvious starting point for consideration is the objects of the EFA.  Section 3 provides: 


Purpose


The purpose of this Act is to strengthen the law governing electoral financing and broadcasting, in order to –

(a) maintain public and political confidence in the administration of elections; and 

(b) promote participation by the public in parliamentary democracy; and 

(c) prevent the undue influence of wealth on electoral outcomes; and 

(d) provide greater transparency and accountability on the part of candidates, parties, and other persons engaged in election activities in order to minimise the perception of corruption; and 

(e) ensure that the controls on the conduct of election campaigns –

(i) are effective; and 

(ii) are clear; and 

(iii) can be efficiently administered, complied with, and enforced.

These are all laudable aims, in theory capable of justifying reasonable limitations on political free speech in the context of a periodic election campaign.  The critical question, therefore, is whether the detailed provisions of the EFA which impose restrictions on political freedom of expression in the name of the stated objects can be “demonstrably justified” as reasonable limits on the important freedom in question.  

The “justified limitations” issue can arise as one of statutory interpretation, for example in relation to the meaning of a particular provision of the EFA.
  Or it may (as here) arise at a more fundamental level, in the context of debating whether the EFA can be said in principle to go too far, and thus infringe fundamental rights.

The leading case on “justified limitations” analysis is the recent Supreme Court decision in R v Hansen.
  The Oakes test, developed in respect of the Canadian Charter equivalent of our section 5 of the Bill of Rights, was summarised by Tipping J in Hansen as follows: 


Two central criteria must be satisfied to establish that a limit is reasonable and demonstrably justified in a free and democratic society.  First, the objective to be served by the measures limiting a Charter right must be sufficiently important to warrant overriding a constitutionally protected right or freedom.  The standard must be high to ensure that trivial objectives or those discordant with the principles of a free and democratic society do not gain protection.  At a minimum, an objective must relate to societal concerns which are pressing and substantial in a free and democratic society before it can be characterized as sufficiently important. Second, the party invoking s. 1 must show the means to be reasonable and demonstrably justified.  This involves a form of proportionality test involving three important components.  To begin, the measures must be fair and not arbitrary, carefully designed to achieve the objective in question and rationally connected to that objective.  In addition, the means should impair the right in question as little as possible.  Lastly, there must be a proportionality between the effects of the limiting measure and the objective – the more severe the deleterious effects of a measure, the more important the objective must be. 

Tipping J describes the steps involved in this overall inquiry as follows:
 
(a) does the limiting measure serve a purpose sufficiently important to justify curtailment of the right or freedom? 

(b) (i)
is the limiting measure rationally connected with its purpose?

(ii) does the limiting measure impair the right or freedom no more than is reasonably necessary for sufficient achievement of its purpose?

(iii) is the limit in due proportion to the importance of the objective?

This formulation of the test is sufficient for present purposes.

Election Advertising by Members of the Public

Before carrying out a “justified limitations” inquiry, it is necessary to analyse in greater detail the provisions of the EFA which operate to regulate both expenditure on and the content of election advertising by political parties and political candidates on the one hand, and by members of the public, on the other.  

I deal first with election advertising by members of the public.  As previously noted, this is an activity which was not regulated prior to the EFA.  The Act divides members of the public into two categories: those who successfully qualify as listed “third parties”,
 and those who do not.  For listed third parties, the limitation by way of expenditure on election advertising in the regulated period is $120,000, GST inclusive.  For other members of the public, the limit is $12,000, GST inclusive.  

However, the expenditure limits are not the only significant restrictions imposed by the EFA on “promoting” – that is, publishing or causing to be published – an election advertisement.  First, as already noted, section 63(2) prohibits publication of an election advertisement which does not state the promoter’s name and address.  A second restriction is even more significant.  No promoter of an election advertisement during the regulated period, whether listed third party or not, may publish an election advertisement “that encourages or persuades, or appears to encourage or persuade, voters to vote for a [political] party”  - or a candidate – unless its publication is authorised in writing by the “financial agent” of the Party or candidate as the case may be.
  The Act provides no mechanism for dealing with cases where authorisation to publish is refused by the financial agent.

Where a listed third party publishes an election advertisement that is duly authorised by the financial agent of a political party (or candidate), the expenditure involved must be treated as forming part of the election expenses of both the third party and the political party (or candidate) concerned.
 Thus any expenditure by a listed third party on an election advertisement urging the public to vote for a particular political party, authorised (as the law requires) by the party’s financial agent, will be counted as part of the party’s overall election advertising budget.
  

The requirement of prior authorisation of all advertising which seeks to have electors vote for a particular political party or candidate creates a direct restriction on the political free speech of members of the public generally.  In the case of a listed third party, the additional element of a deemed accrual of its expenditure on any such advertising creates a significant indirect restriction on the third party’s ability to engage in election advertising which seeks to persuade voters to vote for a particular political party (or candidate).  That is so for at least two reasons.  First, as noted above, the political party in question may decline to authorise the particular third party advertisement, whether because of the identity of the third party or the content of the proposed advertisement, or because the party is concerned to preserve its own election advertising budget.  Secondly, once the political party’s election advertising budget limit has been reached, third party advertising which falls (or appears to fall) within section 65 EFA is ipso facto necessarily exhausted as well.  

The scope of the various duties and restrictions placed by the EFA on political parties, candidates and the general public (including third parties) turns in very large measure on the crucial definition of “election advertisement” in section 5 of the Act.  Section 5(1)(a)  contains the following primary definition of “election advertisement”.  It:  
means any form of words or graphics, or both, that can reasonably be regarded as doing 1 or more of the following: 

(i) encouraging or persuading voters to vote, or not to vote, for 1 or more specified parties or for 1 or more candidates or for any combination of such parties and candidates;

(ii) encouraging or persuading voters to vote, or not to vote, for a type of party or for a type of candidate that is described or indicated by reference to views, positions, or policies that are or are not held, taken, or pursued (whether or not the name of a party or the name of a candidate is stated); … .

Section 5(2) identifies publications which are not election advertisements.  The excluded categories of publication include:

· Any editorial material, other than advertising material, in a “periodical” or news media internet site, written or selected “for the purpose of informing, enlightening, or entertaining readers”;

· Any content of a radio or television programme, other than advertising material, selected by the broadcaster “solely for the purpose of informing, enlightening, or entertaining its audience”;

· A book sold at commercial value, if  “… planned to be made available to the public regardless of any election”;

· A document published by an incorporated or unincorporated body directly to its shareholders or members; 

· Views published on a non-commercial basis, by way of  an Internet “blog” stating an individual’s  “personal political views”. 

The primary definition of “election advertisement” set out above incorporates in 5(a)(i) the traditional understanding of election advertising, namely publications urging “vote/don’t vote for me/him/her/us/them”.  This understanding was reflected in the definitions of “election activity” in former sections 213(1)(c) and 214B(1)(c) of the Electoral Act.
  

Section 5(1)(a)(ii), however, goes considerably further, catching expressions of support or opposition or urgings to vote or not vote, by reference not to any particular named party or candidate; but to particular “views, positions or policies that are or are not held, taken or pursued”. This extremely vague and uncertain formulation potentially impacts on all manner of special interest advocacy during an election campaign. Examples include public statements on employment relations policy (an obvious concern of both trade unions and organisations representing employers); transport and roading policy (a concern of organisations representing road and rail transport operators and motorists such as the Automobile Association); environmental issues; privatisation of State assets and enterprises ; abortion; health; and education policy.

Seriously compounding this inherent uncertainty is the use in section 5(1)(a) of the words “that can be reasonably regarded as”.  The effect of this is that the definition catches not only publications that in fact encourage or persuade voters in either of the two specified ways.  As well, an advertisement which “can reasonably be regarded” – by whom is unspecified – as having such an effect will be caught by the definition, even if, strictly speaking, it cannot definitively be concluded that it in fact has that effect.

This formulation is in my view extremely bad drafting.  It creates a penumbra of increased uncertainty around words which are already uncertain in themselves.  This is the complete antithesis of the section 3(e) purpose quoted above, namely that controls on the conduct of election campaigns be effective, clear, and capable of being efficiently administered, complied with, and enforced.  

Election Advertising by Political Parties and Candidates

Compared with the previous regime, the two significant restrictions imposed on political parties and candidates
 flow from the expanded definition of “election advertisement” coupled with the considerably longer “regulated period” under the EFA.  Under the previous regime, political parties and candidates had to monitor their expenditure over the three months period preceding polling day.  Now, in an election year, the period in question may well exceed nine months.  Throughout much of this period, the actual election date may well in practice not be known – at any rate, will be known only to a few within government – and the election campaign proper will not have begun.  

During this pre-campaign period, political parties, elected Members of Parliament and other potential candidates will be wanting to communicate with the public and their constituents about a wide range of policy and political issues, from the most important affairs of State to matters of “parish pump” politics.  The potential breadth and uncertainty of operation of the EFA has rendered legally dubious financial expenditure on all such communications.  That is so whether the proposed expenditure is of public funds or private finances, and whether those involved are Cabinet Ministers, Members of Parliament or merely potential candidates. Because the consequences of breaching the EFA (next referred to) are so serious, the Act is having an entirely predictable – and indeed predicted
 - “chilling effect” on a wide range of communications with electors, and on public debate about election issues generally.

Consequences of Breach of the Electoral Finance Act

The EFA creates a variety of offences in respect of the publication of election advertisements in a regulated period without specified conditions being met; the incurring of election expenses other than by financial agents or in excess of prescribed maximum amounts; and upon default of various duties imposed on political parties, candidates and third parties in relation to returns of election expenses.
  Two types of offence are created, “corrupt practices”, which carry a maximum sentence of up to two years imprisonment,   and “illegal practices” which carry a maximum fine of $40,000.  Corrupt practices occur when a person “wilfully contravenes” the relevant provision.
  

Potential criminal responsibility aside, corrupt practices and illegal practices under the EFA can found an election petition, aimed either at avoidance of the election of a candidate for corrupt practices or avoidance of the election itself for “general corruption”.
  In practice, the risk of facing an election petition alleging overspending or breach of disclosure or information requirements under the EFA is probably a greater deterrent to the exercise of political free speech by parties and candidates in an election year than any threat of prosecution for an offence.  

Political Free Speech: Further Discussion

Section 12(a) of the Bill of Rights refers to the “right to vote in genuine periodic elections”.  As already noted, section 14 provides that everyone has the right to freedom of expression, including the freedom to seek, receive, and impart information and opinions of any kind and in any form.  “Genuine elections” cannot occur if the freedom of expression is unjustifiably restricted.

The Lange v Atkinson litigation produced some valuable analyses of the New Zealand political system in a freedom of expression context.
 The majority of the Court of Appeal referred to the Bill of Rights, “with its emphasis on protecting public processes, notably political processes, by its affirmation of the right to vote in genuine periodic elections of members of the House of Representatives by equal suffrage and to be a candidate, and the rights of freedom of expression …, freedom of assembly and freedom of association, and the right to justice.  The central role of democracy is also emphasised in the recognition in s 5 that any limit on a recognised freedom has to be demonstrably justified in a free and democratic society”.
  

In the second Court of Appeal decision in Lange v Atkinson,
 the Court reaffirmed its earlier pronouncements and discussed in some detail significant features of New Zealand’s constitutional structure and local political social conditions. 

Nothing in the later appellate decisions can be said to cast doubt on the following statements of Elias J (as she then was) at first instance:
 

Freedom of speech has long been recognised at common law as essential to liberty and representative government. Although freedom of speech has been affirmed in international covenants to which New Zealand adheres and by s 14 of the New Zealand Bill of Rights Act 1990, it should be recognised that the right: 

“… is a consideration as least as important to the common law as it is under the international covenants by which it is also protected.” … 

Political speech and the frank exchange of information and opinions bearing on the exercise of the franchise are recognised by the common law as necessary for the welfare of society: …  Electoral rights, now affirmed by s 12 of the New Zealand Bill of Rights Act 1990 and the International Covenant on Civil and Political Rights on which it is based, cannot be properly exercised without sufficient knowledge about policies and candidates to permit an elector to make an informed decision:  … In a representative democracy it would not be right to view information relevant to the democratic process too narrowly.  Public perceptions of parties and candidates may be formed over issues and time frames considerably wider than a particular election campaign. And in addition to the judgments made in an election, electors in a representative system continue to influence polities and the choices to be made in government:

Representation comprehends the idea of having a voice in the deliberations of government as well as the idea of the right to bring one’s grievances and concerns to the attention of one’s government representative … 

The touchstone now provided by s 5 of the New Zealand Bill of Rights Act 1990 in limitation of rights – what can be demonstrably justified “in a free and democratic society” – is a legislative reminder that protection of the processes of democracy is fundamental.

These statements of principle have, of course, ample support in judicial utterances drawn from other comparable jurisdictions. Avoiding dicta from defamation cases which give rise to their own special problems as regards the scope of the defence of qualified privilege, the following citations are particularly opposite.  First, in R (ProLife Alliance) v British Broadcasting Corporation, Lord Nichols, with whom Lord Millett and Lord Scott concurred (at least as to the law), stated:
 

Freedom of political speech is a freedom of the very highest importance in any country which lays claim to being a democracy. Restrictions on this freedom need to be examined rigorously by all concerned, not least the courts. 

The ProLife Alliance case is of some interest, because it concerned access to television broadcasting by a minority political party during a general election.  

In a very recent decision, R (Animal Defenders International) v Secretary of State,
 the House of Lords upheld a statutory ban on political advertising on U.K. radio and television, which was operative at all times (not merely in relation to pending elections), and which indeed did not concern proposed advertising in relation to an election.  Remarks in the principal opinion delivered by Lord Bingham make it plain, however, that their Lordships effectively saw controls on election advertising as justified a fortiori.  On the other hand, the judgments emphasise and can properly be said to have turned upon the point that the ban on political advertising was restricted to television and radio – said to have significantly greater immediacy and impact – and (by contrast with the EFA) did not restrict advertising in the print media and by other means.

In two major decisions delivered on 30 September 1992,
 the High Court of Australia derived from the Australian Constitution an implied constitutional term prohibiting unjustified restriction of freedom of communication in relation to public affairs and political discussion.  The Australian Capital Television case is of more direct interest, because in that case the High Court by a majority invalidated Federal legislation which sought to limit political advertising during an election period.  

The significance of this and the companion case in the present context lies in the importance attributed by the members of the High Court to freedom of communication in relation to public affairs and political discussion, particularly in an election context.  Justice Gaudron stated:
 

The general law acknowledges that freedom of discussion of matters of public importance is essential to the maintenance of a free and democratic society. Blackstone went so far as to assert that the liberty of the press is essential to a free state.  The cruciality of the free discussion of matters of public importance has been recognized in recent times, both in this Court and in the courts of other great democratic societies. It is sufficient to refer to what was said by Lord Simon of Glaisdale in Attorney-General v. Times Newspapers Ltd:

“People cannot adequately influence the decisions which affect their lives unless they can be adequately informed on facts and arguments relevant to the decisions.  Much of such fact-finding and argumentation necessarily has to be conducted vicariously, the public press being a principal instrument.”

His Lordship was speaking generally, but what he said is especially true in relation to elections held to determine the composition of the parliaments and the legislatures and, ultimately, the government of the political entity concerned. The cruciality of discussion in relation to elections was made plain by Windeyer J. in Australian Consolidated Press Ltd. v Uren, his Honour stating that “[f]reedom at election time to praise the merits and policies of some candidates and to dispute and decry those of others is an essential of parliamentary democracy.” 

The notion of a free society governed in accordance with the principles of representative parliamentary democracy may entail freedom of movement, freedom of association and, perhaps, freedom of speech generally.  But so far as free elections are an indispensible feature of a society of that kind, it necessarily entails, at the very least, freedom of political discourse. And that discourse is not limited to communication between candidates and electors, but extends to communication between the members of society generally.

A “Justified Limitations” Analysis of the Electoral Finance Act

Before embarking on a “justified limitations” analysis of the EFA, it is appropriate to ask whether Parliament itself did so before passing the legislation.  Section 7 of the Bill of Rights requires the Attorney-General to report to Parliament when a Bill contains any provision that appears to be inconsistent with any of the rights and freedoms contained in the Bill of Rights.  No section 7 report was made in the case of the EFA.
  The Attorney-General did, however, release Crown Law advice of 26 June 2007 addressing this issue.
  The effect of that advice was that, in all respects with which this paper is concerned, the Bill, to the extent that it interfered with freedom of expression, did not impose any unjustifiable limitations on that freedom. I beg to differ.

The objects of the EFA have already been set out.  These include (i) preventing the undue influence of wealth on electoral outcomes and (ii) providing greater transparency and accountability on the part of candidates, parties and other persons engaged in election activities in order to minimise the perception of corruption.  Caps on spending, disclosure of the identity of those who engage in election advertising in the mass media or donate money for the purpose and associated financial reporting requirements are all limiting measures consistent with these purposes.  The stated purposes themselves therefore are capable of being “sufficiently important to justify curtailment of the right or freedom”, to use the Tipping J test quoted above.  Likewise, in general terms it can be said that the specific limiting measures just outlined – namely spending caps, disclosure and reporting requirements - are rationally connected with the stated purposes.  

The difficulty lies with the final two aspects of the test.  It will be recalled that these are (i) does the limiting measure impair the right or freedom no more than is reasonably necessary to achieve the purpose in question; and (ii) is the limit in due proportion to the importance of the objective?  

In analysing and answering these questions, whether in relation to the effect on political parties and candidates or on members of the public, the starting point must necessarily be the nature and relative importance of the right in issue.  All western-style democracies without exception recognise that the right of political free speech, especially its exercise in relation to Parliamentary elections, is fundamental to the principles of representative Parliamentary democracy which have long been recognised in this country, indeed well before the enactment of the Bill of Rights.  The right at issue is therefore a crucially important one.  

Secondly, the “minimum impairment” and “proportionality” inquiries both in separate ways require the importance of the objective in question to be assessed against not only the right sought to be limited, but also other values. Those values necessarily include other stated objects of the legislation in question. Assessed from that perspective, the imposition of overbroad and unworkable controls on the exercise of political free speech in relation to elections necessarily damages rather than “maintain[s] public and political confidence in the administration of elections”, and impairs rather than “promote[s] participation by the public in parliamentary democracy”.

Judged against these considerations, are the controls imposed by the EFA on political free speech by members of the public during the “regulated period” justified limitations on the public’s freedom of expression?

As we have seen, for all members of the public other than those who apply for and obtain listing as a third party, the spending restriction on dissemination of political views by means of statements constituting “political advertisements” is $12,000 over the entire “regulated period”.  While a sum of that order will no doubt buy quite a few posters and even billboards, it is a severe restriction on any proposed advertising by newspaper, radio or television.  In respect of advertising which urges voting for a particular political party or candidate, there is the additional significant restriction, imposed by section 65 EFA, that the advertisement be authorised in writing by the financial agent of the party or candidate concerned.  The further blanket requirement of inclusion of a promoter statement, requiring the member of the public to disclose his or her name and residential address, is an added burden both in terms of cost and inconvenience and in relation to individual privacy.

Considered against the background of the previous complete lack of restrictions on the exercise of political free speech by members of the public in relation to elections, the extent of the restraint on expenditure imposed on members of the public who do not obtain third party listing, in particular when taken over the extended duration of the regulated period, must be seen as both excessively impairing the right and disproportionate in relation to the objective.  While there may be arguments capable of supporting the requirement of a promoter statement on election advertising utilising the mass media, namely newspapers, radio and television, it is both unnecessary and disproportionate to impose a blanket requirement which is so broad as to catch items as minor as T-shirts, placards and banners, including even those produced before the EFA came into force.

The extremely low expenditure limit imposed on members of the public who do not achieve third party listing may perhaps be seen as intended to induce those with significant spending ambitions to apply for and obtain listing as a third party.  However, it is not accepted that that is a legitimate objective in and of itself.  Listing as a third party is not as of right.  There are eligibility requirements, and potentially significant compliance costs and obligations imposed on a listed third party.
  Furthermore, the overall $120,000 expenditure limit on political advertising by a third party is of itself a significant limitation on political free speech, taken over an entire “regulated period” and by contrast with the much greater spending allowance for political parties together with their candidates.

Reverting to the (in my view) legitimate objectives of preventing the undue influence of wealth on electoral outcomes and greater transparency and accountability of those who engage in election activities, a regulatory regime which requires disclosure of the identity of those who advertise in the mass media, coupled with expenditure reporting obligations in relation to that class of activity, is arguably justifiable and proportionate. By contrast, however, the significantly low expenditure levels which the EFA imposes on members of the public relative to the extended and potentially lengthy “regulated period” are neither necessary nor proportionate.  Nor, indeed, are the limits as set for members of the public (including listed third parties) consistent with any other stated objects of the Act.  

Many of the foregoing criticisms apply equally to any “justified limitations” analysis in relation to expenditure on political advertising by political parties and candidates.  However, the point which in my view clinches the argument is the overbreadth and sheer vagueness of the section 5 definition of “election advertisement” already referred to.  It is not just a matter of the EFA failing by reason of these shortcomings to achieve its own stated object of imposing controls on the conduct of election campaigns that are effective, clear and able to be efficiently administered, complied with, and enforced.  Overbreadth and vagueness may, in and of itself, produce the outcome that the limiting measure is excessive in comparison with what is reasonably necessary to achieve the objective, and/or disproportionate.

In de Freitas v Ministry of Agriculture,
 the Privy Council was concerned with the constitutional validity of a statutory prohibition on personal communication by civil servants on matters of national or international controversy.  The problem, so far as their Lordships were concerned, was the blanket nature of the restraint imposed, applying as it did to all civil servants and all expressions of view on any matter of political controversy.  Thus in the Board’s view, the very breadth of the prohibition offended the principle of “legal certainty”.  Furthermore, even if an attempt were made to “read down” the provision’s breadth, the essential problem remained that “where the line is to be drawn is a matter which cannot in fairness be left to the hazard of individual decision.  … [T]he civil servant is left with no clear guidance as to the exercise of his constitutional rights”.
  Their Lordships approved the following statement of Justice Brennan of the United States Supreme Court, in National Association for the Advancement of Colored People v Button:


The objectionable quality of vagueness and overbreadth does not depend upon absence of fair notice to a criminally accused or upon unchanneled (sic) delegation of legislative powers, but upon the danger of tolerating, in the area of First Amendment freedoms, the existence of a penal statute susceptible of sweeping and improper application …  These freedoms are delicate and vulnerable, as well as supremely precious in our society.  The threat of sanctions may deter their exercise almost as potently as the actual application of sanctions … Because First Amendment freedoms need breathing space to survive, government may regulate in the area only with narrow specificity.  

Conclusions 

The restrictions imposed by the EFA on political free speech coming within the Act’s definition of “election advertisement” are inconsistent with section 14 read with section 12 of the Bill of Rights, by a considerable margin.  The financial limits on expenditure which the legislation imposes, considered in the context of the greatly increased duration (in practice) of the “regulated period”, significantly restrict rather than promote participation by the public in Parliamentary democracy. By the same token, much less restrictive measures, for example much higher expenditure limits and a focus on identification of and disclosure and reporting requirements for those who would use the mass media for their political advertising, would be a sufficient and proportionate means to the ends in question.  

Furthermore, the extension of the definition of “election advertisement” beyond publications urging “vote/don’t vote for me/him/her/us/them”, to capture expressions of special interest advocacy in relation to actual or even potential campaign issues, must be seen as an unnecessary and disproportionate response in and of itself.  When that is coupled with the vagueness of the EFA’s central definition and the issue of disincentivising compliance costs and reporting requirements, the unjustifiable nature of the restrictions imposed on by the EFA on both members of the public and political parties and candidates is placed beyond doubt. 

In short, as indeed our ongoing experience this year has demonstrated, the EFA as drafted lacks a sense of proportion.  Indeed, it seriously lacks a sense of humour – although plainly, someone out there has one.  Those who voted it into law did so in the face of powerful appeals to reason from a wide range of bodies and individuals, including the Human Rights Commission, the New Zealand Law Society and the Electoral Commission itself.  These appeals were met by a prediction, on the part of our (lay) Minister of Justice, that “the law of common sense will apply”.
  Unfortunately for democracy in this country, when applied to misconceived and badly drafted legislation, judicial or indeed any other form of “common sense” can only take us so far.  

So far this year, the EFA has given rise to three applications for judicial review.  The vagueness and unworkability of the EFA’s provisions means that we probably have not seen the last of the litigation.  The ability to rely on corrupt and illegal practices created by the EFA in support of an election petition could well give rise to a further rash of litigation after polling day.  The last election’s “Winston v Bob the Builder” election petition
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