16 February 2012

Professor Ian McKinnon 
Chancellor, Victoria University of Wellington

Dear Professor McKinnon
Thank you for the Executive Summary of Mr Corkill’s report.  However I would like to see a copy of the full report or a more comprehensive summary of it than you have provided.  If you elect not to provide either of these, I will be seeking them under the Official Information Act.  To assist you in understanding why I am making this request, I would like to explain my reasons and this in turn requires that I first detail my concerns.  In addition it appears that half of my allegations have not even been investigated by Mr Corkill and I will describe that problem in more detail below.
My concerns are as follows, based upon discussions with the individuals in question or credible multiple reports from other sources.
1. Individual A, who is not active in research and who has a fixed-term contract maturing after June 2012, was asked to terminate this contract in favour of another one terminating in early 2012 coupled with a further contract starting in late 2012.  The effect of this would be to exclude A from the calculation of the University’s PBRF score in June 2012.  Individual A rejected this proposal on ethical grounds.      
2. Individual B, who is not active in research and had a series of fixed-term contracts with the last maturing in 2011, was offered at that time a replacement contract with a significantly shorter duration than before and that would mature in early 2012, with the effect that they would not be included in the calculation of the University’s PBRF score in June 2012.  B accepted this contract.    
3. Individual C, who is not active in research and has a conventional academic contract, was asked to temporarily depart from University employment in 2012.  The effect of this would be to exclude C from the calculation of the University’s PBRF score in June 2012.  C accepted this offer.  Within a week of Mr Corkill’s inquiry being set up, these arrangements with C were cancelled.
4. Individual D, who is not active in research and had a conventional academic contract, was asked to retire early and was offered a fixed-term contract for teaching work in 2012 with the contract period excluding June 2012.  The effect of this would be to exclude D from the calculation of the University’s PBRF score in June 2012.  D accepted this contract.
5. Individual E, who is not active in research and had a conventional academic contract, was asked to retire early and was offered fixed-term teaching contracts for early 2012 and a further period in late 2012, with the effect of excluding them from the calculation of the University’s PBRF score in June 2012.  E accepted this contract.  
6. Individual F, who is not active in research and had a conventional academic contract, was asked to retire early and was offered a fixed-term teaching contract for late 2012, with the effect of excluding F from the calculation of the University’s PBRF score in June 2012.  F accepted this contract.

7. Individual G was offered teaching contracts in 2012 with the terms of the contracts such that G would be excluded from the calculation of the University’s PBRF score in June 2012.  In addition, G was advised by a University manager that this PBRF consideration was the rationale for the terms offered and that the terms were chosen sufficiently well away from the June 2012 date to avoid suspicion.

8. A Head of School circulated an email to staff in their School advising them that academic staff members of a particular type counted for PBRF and instructed staff to therefore ensure that none of this type were employed on the June 2012 census date.  

Many of these arrangements relate to a single School and seem to be known to all staff in that School.  Many staff in this School described these arrangements to me as unethical, and many also claimed to me that they made the same comment to the Head of School and in some cases also to an HR manager.  
I provided each of these eight names to Mr Corkill, but in some cases with less detail than here because I understood that Mr Corkill would be interviewing these people.  The first four allegations were conveyed to him when we met and the other four were conveyed subsequently by email.  I characterised these cases as attempted or actual accounting fraud, presumably accompanied by financial inducements to the staff in question so as to compensate them for the inferior security of tenure and the possible awareness that they were acting unethically (which might then constitute bribery).
To better understand why I have characterised these cases as accounting fraud, consider a company with an unsustainably high debt level (say 80% of its assets) approaching balance date.  Mindful that a reported debt level of 80% of assets would induce grave concerns amongst investors, the firm might enter into a convoluted financial arrangement with a financial institution in which it ‘sold’ some significant assets or converted a significant amount of debt into ‘equity’ on the understanding that these arrangements would be reversed shortly after balance date.  In the absence of accounting safeguards the Financial Statements would then record the debt level to be something much less than 80% and thereby deceive investors about the true state of affairs.  This would be called accounting fraud.  The situation at Victoria University seems to be fundamentally the same; some transactions having no underlying rationale appear to have been proposed or entered into for the sole purpose of improving the University’s PBRF score on a given date.

Turning now to Mr Corkill’s Executive Summary (attached), he concludes that there was no accounting fraud or bribery.  However the Summary contains two cryptically worded criticisms of management in paragraph 13.  I have the following comments on this Summary.
Firstly, Mr Corkill refers to only four allegations from me, clearly the first four above, and a further 13 randomly selected cases.  Leaving aside the (unlikely) possibility that the randomly selected cases include my last four cases, Mr Corkill has therefore chosen to disregard 50% of my allegations, presumably on the basis that his Terms of Reference do not refer to them (which was inevitable because the TOR was written beforehand).  I am surprised by this.  Perhaps Mr Corkill could not consider this additional material and perhaps he could not personally advise me that he could not consider this additional material.  However he presumably could have (at the time I sent the first email dealing with this extra material) advised you of this (and may have done so), and you could then have varied the Terms of Reference or advised me that further allegations could not be considered.  The failure to do so has meant that I have completely wasted my time in supplying considerable extra material to Mr Corkill and this wastage of time could have been averted.  Even more importantly, half of my allegations have been ignored.  I would like to see all of my concerns investigated, not merely half of them.  
Secondly, in relation to the email referred to in 8 above, Mr Corkill’s failure to address it (even if for good legal reasons) is particularly unsatisfactory because the email provides clear evidence of an intention by a University manager to manipulate the University’s PBRF score, and because it instructs some University staff to participate in the same unethical behaviour (presumably under threat of management disciplinary action), and it emanates from a member of the University Council (who could be presumed to fully understand University policy on such an important matter).  I also note that paragraph 9 of Mr Corkill’s report refers to Council direction to University management to “either improve research performance or reduce activity” in weaker areas of the University, and the intended effect of the email in question would certainly have been to reduce measured activity at the census date amongst a group who would likely have acted as a drag on the calculation of the University’s PBRF score if they were included.  Alternatively, this School manager may have written the email under instruction from a higher level of management within the University.  In either case, any genuine concern by you about accounting fraud at this university requires an investigation of that email.  
Thirdly, in relation to the case relating to individual G, Mr Corkill’s failure to address it (even if for good legal reasons) is again particularly unsatisfactory because that case also offers clear evidence on the intentions underlying the actions of University managers.
Fourthly, in relation to my first four allegations, Mr Corkill’s Summary does not list them, he does not specify which details of these allegations are accepted, and he does not reveal the basis for his conclusion that there was no accounting fraud in any of these cases.  Accordingly it is impossible for me to be confident that he has carried out a thorough investigation and that his conclusions are supported by the evidence that he has uncovered.  For example, does Mr Corkill even accept that person A was asked to surrender his existing contract in return for an alternative arrangement, and does he even accept that person C agreed to leave the University’s employment for a period during 2012? If he has concluded that neither of these things occurred, then it would be entirely understandable that he rejects my allegations of accounting fraud.  By contrast, if he accepts that these things did occur, then I would like to know how he still concluded that actual or attempted accounting fraud was not present.  Confidentiality concerns might preclude the release of the full report to me but it is surely possible for Mr Corkill to produce a Summary to me that provides enough information for me to be confident that he has carried out a thorough investigation and that his conclusions are reasonable.  For example, in relation to the case of person A, Mr Corkill could have stated something like “In relation to the allegation that a staff member on a fixed term contract maturing after June 2012 was asked to replace that contract by one that matured before June 2012, I have concluded that no such proposal was presented.”
Fifthly, in paragraph 13 (d) of the Summary, Mr Corkill states that there is one proposal that would not in his view have “passed a best practice threshold” but it was “most unlikely the proposal would have been implemented due to the effective checks exercised through HR’s oversight of all employment contract proposals”.  One does not have to be a complete cynic to understand that these words might be diplomatically describing a highly defective proposal.  However the Summary does not explain which features of it were problematic and why in spite of this Mr Corkill still concluded that there was no accounting fraud anywhere.  If this proposal referred to by Mr Corkill is the one presented to person A, the words used by Mr Corkill would presumably constitute an acceptance that person A was asked to surrender their existing contract in favour of ones that had the effect of improving the University’s PBRF score.  Alternatively, if the proposal referred to by Mr Corkill is the one presented to person C, then Mr Corkill’s words would presumably indicate that such an offer was made to person C and possibly also that they accepted it.  If either of these scenarios is true, Mr Corkill’s conclusion that there was still no accounting fraud would be remarkable and require a clear explanation from Mr Corkill as to how he reached such a conclusion despite accepting the facts referred to.  Such an explanation is not present in the Summary.
Sixthly, and again in relation to the proposal that Mr Corkill considers was below “a best practice threshold” but it was “most unlikely the proposal would have been implemented due to the effective checks exercised through HR’s oversight of all employment contract proposals”, it seems clear from these words that the proposal in question was unacceptable in some way, that it was aborted at some point, that HR was not the cause of it being aborted, and that HR was not involved at any earlier point in this process (or else it would not justify Mr Corkill’s faith in them).  Given that Mr Corkill investigated the first four cases raised by me and a further 13 that he randomly selected, and that the latter 13 cases involved contractual arrangements that “had been varied” (see Summary, paragraph 5), the aborted case must be amongst the first four I complained about (because the words “had been varied” imply that none of the 13 randomly selected cases were aborted).  Furthermore, amongst these first four cases, only two were aborted, being the proposal put to person A and that put to person C.  So, there are two possibilities.  

(a) The aborted proposal was that put to person A, and it was aborted because they rejected it on ethical grounds.  My information is that an HR manager was involved in the meeting at which this proposal was presented.  If true then this fact would be inconsistent with Mr Corkill’s claim that HR would have aborted it had it proceeded further.
(b) The aborted proposal was that put to person C.  I first heard about this proposal on September 6, it was clear then that it had already been accepted by C, I first complained about this case (to you) on September 15, you advised me on September 30 about Mr Corkill’s inquiry having been set up, and I heard from various sources on October 5 that the arrangement had now been aborted by University management.  This suggests that University management aborted the arrangement because of Mr Corkill’s inquiry and therefore understood that an independent observer would conclude that it constituted an attempt to manipulate the University’s PBRF score.  
Possibility (a) seems unlikely because of the presence of the HR manager at the meeting.  This leaves possibility (b) by default.  If so, then University management apparently engaged in an action that they believed would be judged by an independent observer as an attempt to manipulate the University’s PBRF score.  Despite this, Mr Corkill concluded that there was no accounting fraud.  Accordingly it is very hard to understand how Mr Corkill concluded that there was no accounting fraud, and this would require a clear explanation from Mr Corkill as to how he reached such a conclusion.  Such an explanation is not present in the Summary.
Seventhly, in paragraph 13 (e) of the Summary, Mr Corkill states that there were two cases in which “offers which had been discussed had been beset by misunderstandings and miscommunications which had led to a belief amongst members of the School involved that senior members of the University intended to act unethically, which was not the case.”  Given that Mr Corkill investigated the first four cases raised by me and a further 13 that he randomly selected, and that two of them generated the beliefs that Mr Corkill refers to, it seems most probable that these two cases are amongst the first four I complained about.  Furthermore, Mr Corkill uses the word “School” rather than “Schools” and thereby clearly implies that the two cases were in the same School.  Amongst the first four of my cases, only two were from the same School (the School of Accounting and Commercial Law) and this implies that Mr Corkill is referring to these two cases.  Thus, Mr Corkill acknowledges that a group of academics believed that proposals put to two of their colleagues were unethical (presumably in the accounting fraud sense) and yet he concludes that they were not.  This is a remarkable conclusion because the School in question appears to be the School of Accounting and Commercial Law, which comprises academic accountants and commercial lawyers, who could be presumed to be experts on the question of identifying accounting fraud and unethical behaviour.  Accordingly I would need to see Mr Corkill’s reasoning before accepting that his conclusion was reasonable.  Such reasoning does not appear in the Summary. 
Eighthly, Mr Corkill never defines accounting fraud in his Summary.  Consequently, it is impossible to know whether his conclusion that there was no accounting fraud arises from a different definition of this phenomenon to that of me or to different conclusions about the facts of these cases.  Since my first degree was in accounting and I worked for some time as an auditor for a firm of chartered accountants and I taught management accounting for several years, I am well acquainted with the concept of accounting fraud.  I note that, in paragraph 1 of his Summary, Mr Corkill states that one of the allegations was that the University had varied or attempted to vary the employment contracts of certain staff members so as to improve the University’s 2012 PBRF result and that this amounted to accounting fraud.  This notion that such contractual variations would amount to accounting fraud is my belief but Mr Corkill never indicates in his Summary whether he accepts that linkage.  Thus it may be that Mr Corkill does accept that contractual variations were sought or achieved with the sole purpose of improving the University’s 2012 PBRF score but he does not consider that this constitutes accounting fraud.  I cannot understand Mr Corkill’s reasoning without a definition from him of accounting fraud and it is not present in his Summary.
Lastly, if the facts of these cases are as I have described them and both the University and TEC nevertheless judges that they are acceptable arrangements, then there would seem to be no barrier to further arrangements of this type so as to further boost the University’s PBRF score.  Thus, once the University has converted all staff rated “R” under PBRF to teaching-only contracts (structured so as to exclude them on any PBRF census date), the temptation would then exist to repeat the process on all staff rated “C” and then later an all staff rated “B”.  Eventually, by this incremental process, the vast majority of academic staff on conventional contracts might have their contracts replaced by teaching-only contracts (structured so as to exclude them on any PBRF census dates).  Every other university would be encouraged to play the same game, with the result that no university would be better off but significant costs would have been incurred and most academic staff would have lost the conventional contract.  This would reduce total research output even as it boosted the average output of the minority of staff left on the conventional contracts.  It would also eliminate tenure protection for most staff and with it would go academic freedom in even the narrowest sense of freedom to decide on lecture material. Looking even further ahead, who would risk entering an academic career in New Zealand (with its less than stellar salaries) knowing that failure to obtain a PBRF score of “A” within a trial period of say five years would consign them to a teaching-only contract?  Thus, starting with a desire to marginally improve their PBRF scores, the New Zealand university sector might slowly and unwittingly be driven to change the fundamental character of the sector.
In summary, I would like to have the second 50% of my allegations investigated.  I would also like to see either the full report or a Summary that enumerates my allegations, provides conclusions on each of them, provides the reasoning for such conclusions, and that defines accounting fraud.  
The ‘new’ (for you) disclosures here are made under the Protected Disclosures Act 2000.  The names of individuals E, F and G would be supplied to a credible independent investigator.
Martin Lally
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